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WELCOME AND OPENING REMARKS 
 
I wish to welcome all the par0cipants, and to acknowledge especially Deputy Minister Andries Nel 
(who is also a member of our Board of Governors) and the esteemed presenters. 
 
On the occasion of the 30th anniversary of the adop0on of the Cons0tu0on, South Africa is called 
upon to reflect on the basics that underpin our democracy. 
 
It can be argued that most of the Cons0tu0onal provisions have been tested and re-tested through 
implementa0on, policy refinement and astute judicial interpreta0on. 
  
There are however a few areas that seem to defy certainty. Two of them stand out, and it is on this 
account that they form the basis of our webinar today.  
 
One of them is the maNer of property rights especially as it applies to land. In the words of then 
Deputy Chief Jus0ce Dikgang Moseneke at a Conference organised by MISTRA and other partners in 
2014: 
  
In 20 years, [the Cons0tu0onal] Court has not resolved even one case of land expropria9on under the 
property clause… [and] the courts have never been called upon to give meaning to the property 
clause in the context of land expropria9on or to decide on what is a just and equitable compensa9on. 
One would have expected that a maCer so pressing as land use, occupa9on or ownership would pre-
dominate the list of disputes in the post-conflict contesta9on. 
 
The second and related issue, which forms the core theme of today’s engagement, pertains to the 
powers and func0ons of tradi0onal leaders. And it is an issue that has assumed the character of a 
ping-pong ball between law-makers, the execu0ve, the judiciary, communi0es, and tradi0onal 
leaders themselves. 
  
This is borne out by such cases as Melmoth (KZN) on communal land ownership and valua0on, 
Bakgatla (NW) on communal land rights, and Xolobeni (EC) on community consulta0ons regarding 
the gran0ng of mineral rights. 
 
With regard to generic legisla0on, the Tradi0onal Leadership and Governance Framework Act of 
2003 seemed to have struck the delicate balance, and it survived for some 20 years. However, 
besides the exclusion of Khoi San communi0es, it suffered from a few weaknesses, such as plaborms 
of accountability and democra0c representa0on (inclusive of gender); and the persistent complaint 
of some communi0es that the Act was largely observed in the breach.  
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Unfortunately, the Tradi0onal and Khoi San Leadership Act, which was meant to improve on it, did 
not pass cons0tu0onal muster and, according to community and other ac0vists, it did not in any case 
resolve the core issues. 
 
In the book published in 2019, en0tled Tradi0onal Leaders in a Democracy: Resources, respect, and 
resistance, the Mapungubwe Ins0tute sought to address this issue at a conceptual level, with 
contribu0ons from academics, ac0vists, policy-makers and tradi0onal leaders. It raised the 
fundamental ques0on whether democracy is a threat to tradi0onal leadership or whether tradi0onal 
leadership is incompa0ble with democracy! 
  
In his contribu0on in the book, Nkosi Pathekile Holomisa challenges the no0on of ‘accommoda0on’ 
of tradi0onal leadership in a democracy. He argues that the ques0on from the onset [should] have 
been, ‘How shall we accommodate the western way of governance within the original African forms 
of governance?’ In the same book, Nkosi Mwelo Nonkonyana says, more bluntly, that government 
seems to be playing mind games with tradi9onal leaders, as the necessary re-instatement of the 
pride and dignity of the ins9tu9on of tradi9onal leadership in South Africa seems to be perpetually 
delayed. 
  
On the other hand, many have argued – oken with the concurrence of the courts – that the exercise 
of tradi0onal leadership cannot override the various genera0ons of human rights, the combina0on 
of which makes ours one of the most progressive cons0tu0ons across the globe. In Sec0on 211 and 
212, the Cons0tu0on acknowledges customary law and recognises the ins0tu0on of tradi0onal 
leadership – within the guardrails of cons0tu0onal democracy. 
 
However, in the context of the broad spectrum of global monarchical experience, has South Africa in 
prac0ce rather than theory, found the sweet spot? One is referring here to the following categories: 
one, a ceremonial monarchy with symbolic powers such as Lesotho, the UK, Denmark and Malaysia; 
two, an execu0ve monarchy with control over execu0ve func0ons such as Thailand, Bahrain and 
Morocco; and three, an absolute monarchy which exercises all execu0ve power with circumscribed 
electoral choice such as Eswa0ni and Saudi Arabia. 
  
As in other African countries with diverse na0onali0es, such as Zimbabwe, Ghana and Uganda, South 
Africa has tried to find post-colonial spa0ally localised expressions of tradi0onal leadership. This 
applies to local communi0es, municipali0es, districts or – in the case of KwaZulu-Natal – at provincial 
level; and it is defined in a manner that does not subtract from the quest for na0onhood or the 
rights codified in the Cons0tu0on. 
  
In actual prac0ce, we have ceremonial monarchies, with provincial and na0onal Houses that provide 
advice; but in communal areas we also have provisions on execu0ve and judicial func0ons for the 
tradi0onal leaders. Further, depending on the nature of tradi0onal councils, or the inclina0on of 
tradi0onal leaders, some do behave, in their locali0es, as absolute monarchs. 
  
The endless ping-pong is in part because the asymmetric elabora0on of roles provided for in the 
Tradi0onal Leadership and Governance Framework Act was hardly undertaken. In addi0on to what 
has been provided for in legisla0on, it is also necessary to develop formal mechanisms through 
which tradi0onal leaders relate to democra0c ins0tu0ons such as ward, municipal and district 
governance structures. In turn, considera0on needs to be given to representa0on of ward 
councillors and mayors (or their representa0ves) in equivalent Tradi0onal Councils – all to allow for 
bidirec0onal osmosis. 
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It can also be argued that tradi0onal authority should be underpinned by a sense of responsibility 
and accountability, including mechanisms to obviate conflicts of interest, especially in rela0on to 
commercial ac0vi0es. 
 
This is how MISTRA addresses this issue; and we believe that these and other refinements in policy, 
legisla0on and praxis will help South Africa find an appropriate balance between the exercise of 
tradi0onal leadership and the authority and sovereignty of the democra0c state. 
 
ENDS 


